
RESOLUTION NO. 2000-60

A RESOLUTION OF THE CITY COUNCIL OFTHE
CITY OF ELK GROVE AUTHORIZING THE MAYOR TO EXECUTE A
SUBDIVISION AGREEMENT BETWEEN THE CITY OF ELK GROVE

AND
KIMBALL HILL HOtv1ES CALIFORNIA, INC., A CALIFORNIA

CORPORATION, FOR TRIBUTARY POINTE A, VILLAGE 5A - 37 LOTS

NOW, THEREFORE, THE CITY COUNCn.. OF THE CITY OF ELK

GROVE HEREBY RESOLYES AND ORDERS that the Mayor be aDd is

hereby authorized and directed to execute an agreement on behalfof the City

of Elk Grove in connection with Kimball Hill Homes California, Ine., a

California Corporation and the subdivision designated as Tributary Pointe

A, Village SA in the form hereto attached, and for all matters incidental

thereto, and to do and perform everything necessary to carry out the purpose

of this resolution.

PASSED AND ADOPTED by the City Council of the City of Elk

Grove on this 6th day ofDecember 2000.

ATTEST:

tlw,)'IV jJ. &f2JWe~
haryn D. .edwine, CityClerk of the

City of Elk Grove
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STATEOFCALIFORNIA )

COUNTY OF SACRAMENTO )

CITY OF ELK GROVE )

I, SHARYN REDWlNE, City Clerk of the City of Elk Grove and Clerk of the

Council of said city, do hereby certify that the foregoing Resolution No. 2006-60 was

duly adopted by the City Council of said city and was signed by the President of said

council, at a regular meeting of said City Council held on the 6" day of December 2000

and was approved by the following vote:

AYES: COUNClL MEMBERS: Michael Leary
Sophia Scberman
nan Briggs
Rick Soares
James Cooper

NOES: COUNCIL MEMBERS: NONE

ABSTAIN: COUNCIL MEMBERS: NONE

ABSENT: COUNCIL MEMBERS: NONE

SHARYN D. REDWINE, CI~CLERK

~ ,(D. WW~&<J
it}'Cie1'kdC1erk of the Council

of the City ofElk Grove



NO FEE DOCUMENT perGovernment Code§ 6103
RECORDING REQUFSfED BYAND
WHEN RECORDED MAIL TO:

CflY OFELKGROVE
OFFICE OF THECITYCLERK
B400 LAGUNA PALMS WY
ELK GROVE CA 95758

SUBDMSION IMPROVEMENT AGREEMENT

1bis Agreement is made and entered into this 6th day of
December ,gOOO • by and between the Cityof ElkGrove,

hereinafter referred to as "City," and KIMBALL HILLHOMES CALIFORNIA. INC.. a
Californiacotporation, hereinafter referred to as "Subdivider,"

RECITAl "CO;

A. Subdivider has presented to the Citya parcel map or finalmap of a
proposed subdivision of land located within the corporate limits of the City that has
been prepared in accordance with the Subdivision MapAct of the State ofCalifornia, the
subdivision ordinances of the City,and the tentative map of the subdivision previously
approved by the CityCouncil.

B. The proposed subdivision ofland is commonly known and described as
TRIBUTARY POINfE UNIT A VILLAGE sA, and is hereinafter referred to as "the
Subdivision."

C. Subdivider has requested approval of the parcel map or final map prior to
theconstruction andcompletion ofthe public improvements, including, but not limited
to streets, highways, public ways, sidewalks,curbs, gutters, stonn drainage facilities,
public utility facilities, design standards which are part of the provisions for lot grading
and drainage in or appurtenant to the Subdivision,and other public improvements that
are required by the Subdivision Map Act, the subdivision ordinances of the City,the
tentative map (and approvals given in connection therewith), and final grading plan, if
any, approved by the City. The foregoingimprovements are hereinafter referred to as
"the Required Improvements."

NOW, THEREFORE, the parties agree as follows:

1. PerfQrmance of'Work. Subdivider agrees to furnish, construct and install at
Subdivider's ownexpense theRequired Improvements as shown on the plans and specifications
of the Subdivision, a copy of which is onfile in theoffice of theCity Manager, and is
incorporated herein byreference, along with any changes or modifications as may be required by
theCityManager or the City Manager's designee (hereinafter "CityManager") dueto errors,
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omissions, or changes in conditions. The plans and specifications ofthe Required Improvements
may be modified bythe Subdivider as the development progresses, subject to the prior written
approval ofthe CityManager. The total estimated cost ofthe Required Improvements, as
determined by the CityManager, is FIVEHUNDRED EIGHTEEN rnOUSANP SIX
HUNDRED & NO/loo Dollars ($518.600.00).

2. Work: Satisfaction ofCityManager. All of the work on the Required
Improvements is to be doneat the places, of the materials, and in the manner andat the grades,
allas shown uponthe approved plans and specifications and the City's Improvement Standards
and Specifications, to the satisfaction of the CityManager.

3. Injury to Public Improvements. Public Property or Public Utilities Facilities.
Subdivider shall replace or repair, or have replaced or repaired, all public improvements, public
utility facilities, and surveying or subdivision monuments which are destroyed or damaged in the
performance ofanywork underthisAgreement. Subdivider shall bearthe entirecost of
replacement or repairs ofanyand all public or private utility property damaged or destroyed in
the performance ofanywork doneunder this Agreement, whether suchpropertyis owned by the
United Statesor anyagency thereof, or the Stateof California, or anyagency or political
subdivision thereof. or bythe Cityor any public or private utility corporation or byany
combination ofsuchowners. Any repair or replacement shall be to the satisfaction ofthe City
Manager.

4. Inspection In' City. Subdivider shall at all times provide safeaccess for
inspection by the Cityto all partsofthe Required Improvements andto all places where the
Required Improvements are in preparation.

5. Subdivider's Obligation to WarnPublic During Construction. Until final
acceptance ofthe Required Improvements, Subdivider shall give good and adequate warning to
the public ofeachand every dangerous condition existing in said improvements, and will take
reasonable actions to protect the public from suchdangerous condition.

6. Superintendence by Subdivider. Subdivider shall require eachcontractorand
subcontractor to have a competent foreman on thejob at all times when that contractoror
subcontractor, or anyemployee or agentthereof, is performing work on the Required
Improvements. In addition, Subdivider shall maintain an office witha telephone and Subdivider
or a person authorized to make decisions andto act for Subdivider in Subdivider's absence shall
be available on thejob sitewithin three(3) hours of being called at such office by the City
during the hoursof9:oo A.M. through 5:00P.M., Monday through Friday, or anyother day or
time when work is being performed on the Required Improvements.

7. Work: Time for Commencement and Performance. Workon the Required
Improvements [hasbeen commenced by the Subdivider/shall commence on or beforethe lit day
ofNOVEMBER.. 2000,] and shall be completed on or before the lit dayof NOVEMBER.. 2002:
provided, however, that the Required Improvements shall not be deemed to be completed until
accepted in writing by the City.

8. Time ofEssence: Extension.
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a. Timeis of the essence ofthis Agreement. Thedatesfor commencement
and completion of the Required Improvements may not be extended, except as provided in this
paragraph. TheCityManager may extend the datesfor a maximum ofone hundred andeighty
(180) days due to delays in the workactually caused by inclement weather, riots, strikes,
lockouts, fires, earthquakes, floods andconditions resulting therefrom, or for other reason
beyond the control of the Subdivider. Extension of the datesfor anyothercauseor beyond one
hundred and eighty (180) days shall be made onlyby the CityCouncil. Extensions shall be
granted only upona showing of good cause by the Subdivider. The CityCouncilor City
Manager, as appropriate, shall be the soleand final judgeas to whether goodcausehasbeen
shown to entitle the Subdivider to an extension.

b. Requests for extension of the commencement and/or completion
date shall be in writing and delivered to the City in the manner hereinafter specified for
service of notices. An extension of time, if any, shall be granted only in writing, and an
oral extension shall not be valid or binding on the City.

c. In the event the City extends the time of commencement and/or
completion of the Required Improvements, such extension may be granted without
notice by the City to the Subdivider's surety and shall in no way release any guarantee or
security given by the Subdivider pursuant to this Agreement, or relieve or release those
providing an improvement security pursuant to this Agreement. The surety or sureties,
if any, in executing the securities shall be deemed to have expressly agreed to any such
extension of time.

d. In granting any extension of time, the City may require new or
amended improvement security in amounts increased to reflect increases in the costs of
constructing the Required Improvements or impose other conditions to protect its
interests and ensure the timely completion of the Required Improvements.

9. Utility Undergrounding andRelocation Costs. Subdivider shall assume all costs for
utility and cable television undergrounding and/or relocation which is not the responsibility of
the cabletelevision, gas, electric, telephone, or otherutility company underthe termsof the
franchises with the Cityor otherwise imposed uponthe utility companies by law.

10. Improvement Security. Concurrently with the execution ofthis Agreement, the
Subdivider shan furnish the City with:

a. Faithful Perfonnance Security. Subdivider shall provide faithful
performance security as set forth in the Elk Grove Municipal Code section 22.80.050 to
secure faithful performance ofthis Agreement (the "faithful performance" security).
TIlls security shall be in the amount of one hundred percent (100%) of the total
estimated cost of the Required Improvements, as determined by the City Manager.

b. Payment Security. Subdivider shall also provide payment security
as set forth in the Elk Grove Municipal Code section 22.80.050 to secure payment to the
contractor, subcontractors and to persons renting equipment or furnishing labor or
materials to them for the work (the "payment security"). This security shall be in the
amount of fifty percent (50%) of the total estimated cost of the Required Improvements,
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as determined by the CityManagerand shall secure the obligations set forth in Title 15
(commencing with Section 3082) of Part 4 of Division 3 ofthe Civil Code ofthe State of
California.

c. Guarantee andWarranty Security. Subdivider shall also file with this
Agreement a "guarantee and warranty security" in the amount often percent (10010) ofthe total
estimated cost ofthe Required Improvements, as determined by the CityManager, to guarantee
and warrant the Required Improvements for a period ofone year following theircompletion and
acceptance against anydefective work or labordone, or defective materials furnished.

d. Monument Security. Subdivider shall also file withthis Agreement a
"monument security" in the amount ofone hundred percent (100%)ofthe total estimated cost of
the installation ofsurvey monuments in the Subdivision, as determined by the CityManager,
which total cost is in the amount ofFOURTHOUSAND SEVENTY & NOll 00 Dollars
($4,070.00), to guarantee and securethe placement ofsuchmonuments.

e. All required securities shall be in a formapproved by the CityAttorney.

f Anybonds submitted as security pursuant to this section shall be executed
bya suretycompany authorized to transact a suretybusiness in the State ofCalifornia. These
bonds shall be furnished on the forms enclosed following this Agreement and shall be
satisfactory to the City. The bondsshall be obtained from a responsible corporate surety(or
sureties) acceptable to the City, which is licensed bythe State ofCalifornia to act as surety upon
bonds andundertakings and which maintains in this State at leastone office for the conduct ofits
business. The surety (or sureties) shall furnish reportsas to its financial condition from timeto
timeas requested by the City. The premiums for said bondsshall be paid by Subdivider.

g. (1) Anybonds submitted as security pursuant to this sectionshall be
furnished bycompanies who are authorized and licensed by the Insurance Commissioner as
"admitted suretyinsurers:' The suretyshall provide the Citywith the documentation required by
Section 995.660 ofthe California Code of Civil Procedure. Bondsmustbe approved by City.
Beforeapproving the proposedsurety and inorder to assess the sufficiency of the Surety, the
Suretyshall provide the Citywith the documentation set forth in Section995.660 ofthe
Califomia Code ofCivil Procedure.

(2) Execution of this document shall constitute the City' fonnal
request to the insurer to provide the Citywiththe documentation set forth in Section 995.660 of
the California Code ofCivil Procedure, including but not limited to:

(a) The original, or a certified copy, of the unrevoked appointment,
powerof attorney. bylaws, or other instrument entitling or authorizing the personwho executed
the bond to do so;
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(b) A certified copy of the certificate of authority of the
insurer issued by the Insurance Commissioner;

(c) A certificate from the clerk ofSacramento County that the
certificate ofauthority of the insurer has not been surrendered, revoked, canceled,
annulled, or suspended or, in the event that it has, that renewed authority has been
granted; and

(d) Copies of the insurer's most recent annual statement and
quarterly statement filed with the Department of Insurance pursuant to Article 10
(commencing with Section 900) of Chapter 1 of Part 2 of Division 1 of the Insurance
Code.

h. No change, alteration, or addition to the terms of this Agreement or
the plans and specifications incorporated herein shall in any manner affect the
obligation of the sureties, except as otherwise provided by the Subdivision Map Act.

I, The securities shall be irrevocable, shall not be limited as to time
(except as to the one-year guarantee and warranty period) and shall provide that they
may be released, in whole or part, only upon the written approval of the City Manager
and as provided in paragraph 11. All securities provided pursuant to this Agreement
shall expressly obligate the surety for any extension of time authorized by the City for
Subdivider's completion of the Required Improvements, whether or not the surety is
given notice of such an extension by the City.

11. Release ofSecurity.

a. Guarantee and Wammty Security. Any unused portion of the
guarantee and warranty security may be released one year after acceptance of the
Required Improvements by the City Council. The amount to be released shall first be
reduced by the amount deemed necessary by the City to correct any defects in the
Required Improvements that are known or believed by the City to exist at the end of the
guarantee and warranty period.

b. Payment Security. The payment security may be released thirty-
five (35) days after passage of the time within which claims of lien are required to be
recorded pursuant to Article 3 of Chapter 2 of TItle 15of Part 4 of Division 3 of the Civil
Code (commencing with Section 3114), but in no event shall such security be released
prior to one hundred and twenty (120) days after acceptance of the Required
Improvements by the City Council. The amount to be released shall first be reduced by
the total of all claims on which an action has been filed and notice thereofgiven in
writing to the City. City expressly may require the surety not to release the amount of
security deemed necessary by City to assure payment of reasonable expenses and fees,
including reasonable attorney's fees.

c. Faithful Perfonnance Security. The faithful performance security
may be released upon acceptance of the Required Improvements by the City Council.
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d. Monument Security. The monument security may be released upon
acceptance of the required monument installation by the City Manager.

12. Inspection andOtherFees. The Subdivider shall payto the Cityall fees imposed in
connection withthe construction and inspection oftheRequired Improvements. Thesefees must
be paid in full priorto the City's acceptance of the Required Improvements. The fees referred to
above are not necessarily the only City fees, charges or othercoststhat have been, or will be,
imposed on the Subdivision and its development, and thisAgreement shall in no wayexonerate
or relieve the Subdivider from paying such otherapplicable fees, charges, and/orcosts.

13. Defense. Indemnification and HoldHarmless. The Subdivider shalldefend,
indemnify, and hold harmless the City, its officers, employees, agents, and elective and
appointive boards from any and all claims, losses, damages, including property damage, personal
injury, including death, costs, including attorney fees, and liability ofany kind or naturedirectly
or indirectly arising out of or in anywayconnected withperformance underthis Agreement
and/or the construction ofthe Required Improvements by the Subdivider, contractor or any
subcontractor, or of anyperson directly or indirectly employed by, or acting as agentfor the
Subdivider, contractor or anysubcontractor, saveand except thosematters arising fromthe sole,
active negligence ofthe City.

nus defense, indemnification and hold harmless provision shall extend to
claims, losses, damage, injury, costs, including attorney fees, and liability for injuries
occurring after completion of the constroction of the Required Improvements as well as
during construction, and shall apply regardless of whether or not the City has prepared,
supplied or approved the plans and/or specifications for the Required Improvements or
has inspected or accepted the same. Acceptance of insurance required under this
Agreement shall not relieve Subdivider from liability under this defense,
indemnification and hold harmless provision.

The parties intend that this provision shall be broadly construed to
effectuate its purpose.

14. Environmental Warranty.

a. Prior to the acceptance of any dedications or improvements by City,
Subdivider shall certify and warrant that: neither the property to be dedicated nor
Subdivider are in violation of any environmental law and neither the property to be
dedicated nor the Subdivider are subject to any existing, pending, or threatened
investigation by any federal, state or local governmental authority under or in
connection with any environmental law. Neither Subdivider nor any third party will
use, generate, manufacture, produce, or release, on, under, or about the property to be
dedicated, any hazardous substance, except in compliance with all applicable
environmental laws. Subdivider has not caused or permitted the release of, and has no
knowledge of the release or presence of, any hazardous substance on the property to be
dedicated or the migration of any hazardous substance from or to any other property
adjacent to, or in the vicinity of, the property to be dedicated. Subdivider's prior and
present use of the property to be dedicated has not resulted in the release of any
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hazardoussubstanceon the property to be dedicated. Subdividershall give prompt
written notice to Cityat the address set forth herein of:

(i) Any proceeding or investigation by any federal, state or local
governmental authority with respect to the presence ofany hazardous substance on the property
to be dedicated or the migration thereoffrom or to anyotherproperty adjacent to, or in the
vicinity of, the property to be dedicated;

(ii) Anyclaims made or threatened byany third partyagainst Cityor
the property to be dedicated relating to any lossor injury resulting fromany hazardous
substance; and

(iii) Subdivider's discovery ofany occurrence or condition on any
property adjoining or in the vicinity ofthe property to be dedicated that could cause the property
to be dedicated or anypart thereofto be subject to anyrestrictions on its ownership, occupancy,
use for the purpose for which it is intended, transferability, or suitunder any environmental law.

b. As used in thisAgreement, the term "hazardoussubstance"includes
any hazardousor toxic substance or materialor waste, includingbut not limited to all
typesof gasoline, oil,and other petroleumhydrocarbons, asbestos, radon,
polychlorinated biphenols (PCBs), or anyother chemical, material, controlled
substance,object, condition, waste,living organismor any combination thereofwhich is
or maybe hazardous to human health or safetyor to the environment due to its
radioactivity, ignitability, corrosivity, reactivity, explosivity, toxicity, carcinogenicity,
mutagenicity, phytotoxicity, infectiousness or other harmful properties ofeffects, which
is now,or in the future becomes, listed,definedor regulatedin any manner by any
federal, state, or localCitybased directly or indirectlyupon such properties.

IS. Subdivider's Insurance. Beforesigning this Agreement, Subdivider shall have
obtained all insurance required underthis paragraph and suchinsurance shallhave been
approved by the City Attorney as to form and sufficiency. Subdivider shall not allowany
contractor or subcontractor to commence workuntil similarinsurance first shall havebeenso
obtained by such contractor or subcontractor and approved by the City Attorney. All
requirements herein provided shall appeareither in thebody of the insurance policies or as
endorsements and shall specifically bindthe insurance carrier. Any deductibles or self-insured
retentions mustbe declared to andapproved by the City. Uponrequest by the City, Subdivider
shall demonstrate financial capability for payment of suchdeductibles or self-insured retentions.

a. Worker's Compensation Insurance. Subdivider shall maintain,
during the term of this Agreement, workers' compensationinsurance for all of
Subdivider's employees employed at the site of improvement, and in case any workis
sublet,Subdividershall require any contractoror subcontractorsimilarlyto provide
workers'compensationinsurancefor allcontractor's employees or subcontractor's
employees, unless such employees are covered by the protection afforded by Subdivider.
Subdivider shall indemnifyand hold harmless the Cityfor any damageresulting to it,
including attorney fees, from failure ofeither Subdivider or any contractor or
subcontractor to take out or maintain suchinsurance.
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b. Commercial General liability Insurance. Subdividershall take out
and maintain during the term of this Agreement such commercial general liability
insurance as shall insure the City, its elective and appointiveboards and commissions,
officers, agents and employees, Subdividerand any contractor or subcontractor
performing workcovered by this Agreement against claimsfor damagesfor personal
injury, includingdeath, as wellas against claimsfor property or other damage which
mayarise from Subdivider's or any contractor's or subcontractor's operations
hereunder, whether such operations are bySubdivideror any contractor or
subcontractor or by anyone directlyor indirectlyemployed by either Subdivideror any
contractor or subcontractor. The insurance shallbe in an amount not less than one
milliondollars ($1,000,000) per occurrence.

16.EndQrsements. Promptly upon execution cfthis Agreement and prior to
commencement Qranywork, the Subdivider shaJl providethe Citywith certificatesof'insurance
and original endorsements effecting coveragefor all insurance policiesrequired by this
Agreement. The endorsements and policiesshallprovidethat thirty (30) days' written noticeof
any changeor cancellation ofthe insurance policieswill be provided to the City. Such insurance
and endorsements shall namethe City. its officers, employees, agents, boards, commissions, and
volunteers as additional insuredswith respectto liability arisingout ofthe performance ofany
work underthis Agreement. and shall providethat suchinsurance is primaryinsurancewith
respectto the interestofthe Cityand that ofany other insurance maintained by the City. The
endorsements and policiesshall includea severability ofinterests (cross-liability) clause, and
shallprovidethat no failure by the Subdivider to comply with any reporting requirements in the
policy will injurethe rightsof the City. The endorsements shallbe signedby a person authorized
by the insurerto bind coverage on its behalf, and shall be in a form approved by the City
Attorney, Ifrequested by the City, Subdivider agrees to furnish one CQPY ofeach required pollcy
or endorsement to the City. and additional copies as requested in writing, certifiedby an
authorized representative of'the insurer. Approval of the insurance by the City shall not relieve
or decrease any liability ofSubdivider.

17.Prevailing Wage. In the event it is determined that the Subdivider is requiredto pay
prevailing wages for the work performed under this Agreement, the Subdivider shall pay all
penalties and wagesas requiredby applicable law.

18.Title to Required Improvements. The City shall not acceptany real propertyto be
dedicated or the Required Improvements unless they are constructed in conformity with the
approved plansand specifications, approved modifications, ifany, the approved final or parcel
map, and City Improvement Standards and Specifications, to the satisfaction ofthe City
Manager. Until such time as the Required Improvements are accepted by the City. Subdivider
shall retain title and shall be responsible for, and bear the risk of loss to, any ofthe lmprovements
constructed or installed.

TItleto and ownershipof any real property to be dedicated and the
Required Improvementsconstructed under this Agreement by Subdividershall vest
absolutelyin the Cityupon completionand acceptance in writingof such Required
Improvementsby City. The City shall not accept the RequiredImprovements unless
title to the RequiredImprovements is entirelyfree fromlien. Prior to acceptance,
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Subdivider shall supply the City with appropriate lien releases, at no cost to and in a
Connacceptable to the City.

19. Repairor Reconstruction of Defective Work. If, within a period ofone yearafter
final acceptance by the City Council of the Required Improvements, any improvement or part of
any improvement furnished andlor installed or constructed. or caused to be installed or
constructed by Subdivider, or anyofthework doneunder this Agreement materially fails to
fulfill any ofthe requirements ofthis Agreement or the specifications referred to herein,
Subdivider shall withoutdelay and withoutany cost to City, repair, replace or reconstruct any
defective or otherwise unsatisfactory partor partsofthe improvements. If the Subdivider fails to
act promptly or in accordance with this requirement, or if the exigencies of the situation require
repairs or replacements to be made before the Subdivider can be notified, then the City may, at
its option, makethe necessary repairs or replacements or perform the necessary work, and
Subdivider shall pay to Citythe actual cost of such repairs plus fifteen percent (15%) within
thirty (30) daysofthe date ofbilling for suchwork by City.

20. Subdivider Not Agent of City. Neither Subdivider nor anyofSubdivider'sagents,
contractors, or subcontractors are or shall be considered to be agents of the City in connection
with the performance ofSubdivider'sobligations underthis Agreement.

21. NoticeofBreach and Default. The following shall constitute a default underthis
Agreement: If Subdivider refuses or fails to prosecute the workon the Required Improvements,
or any part thereof, with suchdiligence as will ensure its completion withinthe time specified, or
any extension thereof, or fails to complete the Required Improvements withinsuch time; if
Subdivider should be adjudged a bankrupt, or Subdivider should makea general assignment for
the benefit ofSubdivider'screditors, or ifa receiver should be appointed in the eventof
Subdivider'sinsolvency; or if Subdivider or any of Subdivider's contractors, subcontractors,
agents or employees shouldviolateany of the provisions of this Agreement. In the eventof
Subdivider's default, Subdivider shallbe deemed to be in breach ofthis Agreement andthe City
may servewrittennoticeupon Subdivider and Subdivider's surety. ifany, of the breachof this
Agreement. Subdivider shall have fifteen (IS) days from receipt of writtennoticeby City to cure
any default.

22. BreachofAgreement· Perfonnance By Suretyor City. In the event Subdivider is in
default underthis Agreement, and the applicable cure period set forth in paragraph 21 has
expired withoutsuchdefault having beencured by Subdivider, the City may thereafterdeliver a
notice ofbreachto Subdivider's surety, ifany, and such surety shall have the duty to take over
and complete the workon the Required Improvements; provided, however, that if the surety
within fifteen (15) daysafter the serving ofsuchnoticeof breachupon it does not give the City
written notice ofthe surety's intentto take over the performance ofthe Agreement, or does not
commence performance thereofwithin fifteen (15) daysafter notice to the City ofsuch election,
thenthe City maytake over the work and prosecute the sameto completion by contract, or by
any other method the City maydeem advisable, for the account andat the expenseof the
Subdivider, and the Subdivider'ssuretyshallbe liable to the City for anyexcesscost or damages
incurred by the City. In suchevent, the City, withoutliability for so doing, may take possession
of and utilize in completing the work such materials, appliances, plantsor other property
belonging to Subdivider as may be on the site of the workand necessary therefor. The remedy
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P. O. Box 1776
Elk Grove, Ca 95759

provided by this paragraph is in addition to, andnot in lieuof, other remedies available to the
City. The City reserves to itselfall remedies available to it at law or in equityfor a breach of
Subdivider's obligations underthis Agreement. In addition to anyother remedy the City may
have, a breach ofthis Agreement by the Subdivider shallconstitute consent to the filing by the
Cityofa noticeofviolation against all the lots in the Subdivision. Subdivider agrees that the
choice of remedy or remedies for Subdivider's breach shall be in the discretion ofthe City.

If the fonn of improvementsecurityis other than a bond, the City, after
giving noticeofbreach of the Agreement, mayproceed to collect against the
improvementsecurity in the manner provided by lawand by the terms of the security
instrument.

23.BuildingPennit Sign-Offor Issuance ofCertificate ofOccupancy. The Citywillnot
final or signoff as complete anybuilding permit or issue any certificate ofoccupancy for any
building constructed withinthe Subdivision until and after suchtime the Cityacceptsthe
Required Improvements.

24.Notices. All notices required underthis Agreement shallbe inwriting, and delivered
in personor sent by registered or certified mail, postage prepaid.

Notices required to be given to City shallbe addressed as follows:

CityManager
Cityof ElkGrove
8949 ElkGrove Blvd.
ElkGrove, CA 95624

Notices required to be given to Subdivider shallbe addressed as follows:

KIMBALL HILL HOMES CALIFORNIA, INC.

1.0535 EAST :mx:xmN BLVD ,
ELK GROVE,'· CA 95624

Anyparty maychangesuch address by notice in writingto the other party
and thereafter notices shall be addressedand transmitted to the newaddress.

2S. Waiver. The waiver by eitherpartyof a breachby the otherof any provision of this
Agreement shall not constitute a continuing waiveror a waiver ofany subsequent breach of
eitherthe sameor a different provision ofthis Agreement.

26. Attorney Fees. In the eventany legal actionis brought to enforce or interpret this
Agreement, the prevailing partyshall be entitled to an award of reasonable attorney fees, in
addition to any other relief to which it may be entitled.

21. Personal NatureofSubdivider's Obligations/Assignment. All ofSubdivider's
obligations under this Agreement are and shall remain the personal obligations ofSubdivider
notwithstanding a transfer ofall or anypartof the property withinthe Subdivision subjectto this
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Agreement, and Subdivider shall not assign any ofits obligations under this Agreement without
the priorwrittenconsentof the City.

28. Acquisition and Dedication of Easements or Rights-of-Way. Ifany ofthe Required
Improvements are to be constructed or installed on land not within the Subdivision or an already
existingpublic right-of-way, no construction or installation shall be commenced before:

a. The irrevocable offer ofdedication or conveyance to City of
appropriate rights-of-way, easements or other interests in real property, and
appropriate authorization from the property owner to allow construction or installation
of the Required Improvements, or

b. The issuance of an order of possession by a court of competent
jurisdiction pursuant to the State Eminent Domain Law. Subdivider shall comply in all
respects with any such order of possession.

Nothing in this paragraph shall be construed as authorizing or
granting an extension of time to Subdivider for completion of the Required
Improvements.

29. Compliance with Laws. Subdivider, its agents, employees, contractors, and
subcontractors shall complywith all federal, state and local laws in the performance ofthe work
requiredby this Agreement, including but notlimited to obtaining all applicable permits and
licenses.

30.No Vesting ofRights. Enteringinto this Agreement shall notbe construed to vest
Subdivider's rights with respectto any changein any zoningor building law or ordinance.

31. Approvals by City. Any approval or consent that is to be given by the City under this
Agreement shaH be in writing, and any approval or consent that is not in writing shall not be
bindingon the City.

32. Construction and Interpretation. It is agreedand acknowledged by Subdividerthat
the provisions ofthis Agreement havebeen arrived at through negotiation, and that Subdivider
has had a full and fair opportunity to revisethe provisions ofthis Agreement and to havesuch
provisions reviewed by legal counsel. Therefore, the normal rule of construction that any
ambiguities are to be resolved againstthe drafting partyshall not apply in construingor
interpreting this Agreement.

33. Successors and Assigns -- Covenant Running With the Land. This Agreement shall
inure to the benefitof, and be binding upon, the successors and assignsof the respective parties.
A memorandum ofthis Agreement in the form attached hereto shallbe recorded in the Officeof
the RecorderofSacramento County concurrently with the final map or parcel map ofthe
Subdivision. This Agreement shallconstitutea covenant running with the land and an equitable
servitude upon the real propertywithin the Subdivision.

34. Severability. The provisions ofthis Agreement are severable. Ifany portionofthis
Agreement is held invalid by a court ofcompetent jurisdiction, the remainder ofthe Agreement
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shan remain in full force and effectunlessamended or modified by mutual written consent ofthe
parties.

35. Actions. Anyactionby any partyto this Agreement, or anyaction concerning a
security furnished pursuant thereto, shaJl be broughtin the appropriate courtofcompetent
jurisdiction withinthe Countyof Sacramento, StateofCalifornia, notwithstanding any other
provision of law whichmay provide that suchaction maybe brought in someother location.
The lawgoverning this Agreement is the law ofthe StateofCalifornia

36. Integration. This Agreement is an integrated agreement. It supersedes all prior
negotiations. representations. or agreements. eitherwritten or oral.

37.Modification. This Agreement maybe amended onlyby a written instrument signed
by the parties. Subdivider shall bear all costsofamendments to this Agreement that are
requested by the Subdivider.
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IN WITNESS WHEREOF, the parties have executed this Agreement as follows:

CITY OF ELKGROVE

A1TESf:

~Gk,~,-" i.c. /f)e.cl <-(Il I\. C:
I DimlJItiddk;CityClerk

Sharyn D. Redwine

I

APPRO~ to FORM:
!

'r./ I
Anthony B. Manzanetti, CityAttorney

KIMBALL HILLHOMES CALIFORNIA, INC.,
a California corporation

L
~

"" ,4, ¥--
~ /'"). "

By: ,/d;fn,/ ,~
' 'Larry Bont ager

Area Vice President IReal Estate , [Title]
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ACKNOWLEDGMENT

State of California )
) SSt

CountyofWtaJitta)t11 Placer )

On OCtober 20, 2000 before me,
D. J. Eggink , personally appeared

)$0~.r;~~;:aetome on the basis of satisfactoryeviden~~I
person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their
signature(s) on the instroment the person(s), or the entity upon behalfofwhich
the person(s) acted, executed the instrument.

WITNESS my hand and officialseal.

J• D. J. EGGINI ~
- Comm.' 1176715
(1]" flO (ARY PUBLIC· CALIFORNIA ~

, SICIIIIltr.lO County
My Com... h~'r~i l.I.r. 17. 2002

:

NOTAR~.~tfflLIc' ~. J. E9gink
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

r
~ ~::::::::~:<~~«~:~,-~~.<~~'~<~~~~ ~<"<~'~~'}-Q...X<_Q':""~~..Q:"~'<;<..Q&~~~~<L~.&:C-

ss.
County of Sacramento

I

.~'

Date
Peggy Jackson

Nameand T,Ue or Ollar (e 9. -Jane Doe.Notary PUblIC")

Name(o) 01S'9ner(O)
James Cooperpersonally appeared _--->!..awSi.lZ....Jo!.~~J.....-______;=~==:_:_----------

Though the Information below IS not reqUired by law. It may prove valuable to persons relymg on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Number of Pages: _-=1....;4 _

Agreement (Tributary Pointe

nalure 01NotJry Pujlhc
ity or Elk Grove

to be the person(?) whose narnets) isJaFe
subscribed 10 the within instrument and
acknowledged to me that he/sheltheyexecuted
the same in his/her/their authorized
capacltyues), and that by his/heFltheir
signature(s) on the instrument the person~. or
the entity upon behalf of which the person(~

acted, executed the instrument.

Place-"'" Above

Description of Attached Document
Title or Type of Document: SubdiyisoD Improvement

Unit A. Village SA)
Document Date' December 6. 2000

XJ personally known to me
Q proved to me on the basis of satisfactory
evidence

Larry BontragerSigner(s) Other Than Named Above: -===-=...t...--===-=:..=;z.;:;.;=-- _

City of Elk GroveSigner Is Represenlinq: _---->........_ ........- ..............................,Uii..----------- \1..- -.1

Capacity(ies) Claimed by Signer
Signer's Name: James Cooper
o Individual
o Corporate Officer - Title(s):
o Partner - C LImited C General
o Attorney in Fact
C Trustee
o Guardian or Conservator
00 Other, F:] ected Public QUi cia]

~

.~
~
I·

o 1999NabONllNotaryAuoclallQn • 9350 DeSolOAve . PO 80.. 2402 • ChaISWOrtl'l. CA 91313-2402,.__'" nallOnainOlary Ofg Prod No 5907


